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ABSTRACT
This article interrogates the challenges facing the international criminal court of justice during election and
reelection of her judges. The article revealed that in order for the ICJ to creditably meet the challenges of the 215t
century, it must begin to address some of the issues that have hindered its maximum performance since it began
operation in 1946. Though most rules governing the ICJ strive to create an unbiased and honorable entity, the
courts' legitimacy and impartibility have been compromised by issues surrounding (A) the election and re-election
of its judges, (B) the UN security council's permanent members roles in the ICJ, (C) the courts compulsory
jurisdiction and (D) the nomination of the adhoc judges by parties before the court. It is on this note that the article
calls for the abolishment's of article 31 of the ICJ statute so that the ICJ can begin to regain its full image of
impartiality and fairness. The current provision of article 81, which entitles a party before the court of the
nominate an adhoc judge if none of the judges of the court is national of the party, immensely tarnishes the
impartialities image of the apex court. the court must command universally accepted image of impartiality such that
any party before it must have un edified confidence in the ability and courage of the court to dispense states blind
Justice.
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INTRODUCTION
The effectiveness of the international court of justice is criticized for global survival and progress in the 21t
century[ 17, unfortunately after over six decades in existence, the court's influence is declining. This work argues
that to revitalize the influence and effectiveness of the court, some vital reforms must be undertaken in the
international court of justice system. These reforms must address 17 the process of election or reelection of judges
of the international court of justice [27. The conflict of interest arising from the presence of permanent members of
the United Nations Security Council on the Court [87]. The issue of the court's compulsory jurisdiction and (4) the
appointment of adhoc judges under Article 31 of the Statute of the courts. According to Article 1 of the statute of the
international court of justice [27, it provides that the international court of justice is a principal justice organ of
the United Nations established by the United Nations Charter. The court has two functions. To settle legal disputes
between member states, in accordance with the international law, and secondly, as provided under Chapter iv of the
international court of justice statute, to give advisory opinion on legal questions referred to it by authorized UN
organs and specialized agencies. Thus these functions are exercised in accordance with the provision of'the present
statute[37]. According to Article 8 of the statute of the international court of justice, the court shall be composed of
Jjudges elected to nine-year's terms of office by the United Nations General Assembly and the Security Council [3].
Provided under Article 4 of the statute of the international court of justice, these organs vote simultaneously but
separately in order to be elected, a candidate must receive an absolute majority of the votes in both bodies. Judges are
elected to the international court of justice in accordance with the statute international court of justice, the
rules of procedure of General Assembly and the rules of procedure of the Security Council. Usually, the General
security meets simultaneously. Depending on the number of vacancies and nominations are prepared. There may
be several rounds of voting by secret ballot. Summary results are given in the meeting records of the meeting.
This article critically examined the challenges faced by the international court of justice during election and reelection
of her judges.
Historical background origin of permanent court ofjustice

Before the establishment of the international court of justice, the permanent court of international justice existed
which due to its weaknesses led to the outbreak of the international court of justice in 1946[ 4, 5. Article 14 of the
covenant of the League of Nations gave the council of the league responsibility for formulating plans for the
establishment of a permanent court of international justice, Sudan court to be competent not only to entertain any
dispute of an international character submitted to it by the parties to the dispute, but also to give an advisory
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opinion up on any dispute or question referred to it by the council or by the assembly [67. It remained for the
league council to take the necessary action to give effect to Article 14. At its second session early in 1920, the
council appointed an advisory committee of jurist to submit a report on the establishment of the permanent court of
international justice. The committee sat in The Hague, under chairpersonship of Baron Decamps (Belgium). In
August 1920, a report containing a parliamentary draft statute for the future court was submitted to the council
which after making certain amendments, transmitted it to the first Assembly of the League of Nations, which
opened at Geneva in November of that year [7-97. The Assembly instructed its committee to examine the
questions of the court's constitution. In December 1920, after an exhaustive study of the latter by a sub-committed,
the committed submitted a revised draft it the Assembly which was unanimously adopted and which became the
statute of the permanent court of informational justice. The Assembly took the view that a vote alone would not be
sufficient to establish each state represented in the Assembly would formally have to ratify the stature[107. In a
resolution of 13 December 1920, it called upon on the council to call upon the council to submit to the members of
the League of Nations a protocol adopting the statute and decided that the state should come into force as soon as
the protocol had been identified by a majority of members. The protocol was opened for signature on 16t
December. By the time of the next meeting of the Assembly, in September 1921, a majority of the members of the
league had signed and notified the protocol. The statute thus entered, it was revised only once, in 1929, the revised
version coming into force in 1936 [117].

Among other things, the new statute resolved the previously insurmountable problem of the election of the
members of a permanent international tribunal. It provided that the judges were to be elected currently but
independently by the council and the Assembly of the league, and that those elected, "should reference the main
forms of civilization and the principal legal systems of the World"[127]. Simple as this solution may now seem in
1902, it was a considerable achievement to have devised it. The first elections were held on 14 September, 1921.
Following steps taken by the Netherlands Government in the spring of 1919, it was decided permanent seat at the
peace palace in the league; it was accordingly in the peace palace that on 80 January, 1922 the court preliminary
session devoted to the elaboration of the court's Rules opened and it was there too that its inaugural sitting was
held on 15" February 1922, with the Dutch jurist holder as president [137.

The permanent court of international justice was thus a working reality. The great advance it represented in the
history of international legal proceedings can be appreciated by considering the following.

(@ Unlike arbitral tribunals, the permanent court of international justice was a permanently constituted body
governed by its own statute and rules of procedure fixed beforehand and binding on all parties having
recourse to the court[[147].

(b) It had a permanent registry which inter alia, served as a channel of communication with
governments and international bodies [14].

(c) Its proceedings were largely public and provision was made for the publication of the written pleadings, of
verbatim records of the sittings and ofall documentary evidence submitted to it [147].

(d) As a permanent tribunal, it was able to develop a constant practice and maintain a certain continuity in the
decides, there by contributing to both legal certainty and the development of international law [147].

(e) In principle the permanent court of international justice was accessible to all stages for the judicial

settlement of their international disputes and they were able to declare before land that for certain classes of
legal disputes, they recognized the court's jurisdiction as compulsory in relation to other sides accepting the
same obligation [14].
() The permanent court of international justice was empowered to give advisory opinions on any dispute or
question referred to it by the league of nation councilor Assembly [147.
() The courts statute specifically listed the sources of law it was the apply in the deciding contentious cases
and giving advisory opinions, without prejudice to the power of the court to decide a case ex aeqeo et bono if
the parties so agreed [147].
(h) The permanent court of international justice was more representative of the international community and
of the major legal systems of the world than any previous international tribuna 1[147.
Although the permanent court of justice was brought into being through, and by the League of Nations, it was
nevertheless not formally apart of the league. **There was a close association between the two bodies which found
expression inter alia periodically elected the members of the court and that both the council and Assembly were
entitled to seek advisory opinions from the court. Moreover, the assembly adopted the court's budget. But the court
never formed an integral part of the league, just as the statute never formed part of the covenant. In particular, a
member state of the League of Nations was not by this fact alone automatically a party to the court's statute [157].
Between 1922 and 1940 the permanent court of international justice dealt with 29 contentious cases between
states and delivered 27 advisory opinions. At the same time, several 'action upon it over specified classes of disputes.
Thus any debts that might have existed as to whether a permanent international judicial tribunal could function in
a practical and effective manner were disputed [167. The court's value to the international community was
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demonstrated in a number of ways. First it developed a true judicial technique which found expression in the rules
of court, drawn up by the permanent court of international justice in 1922 and subsequently revised on three
occasions in 1931 and 1936. Mention should also be made of the permanent court of international justice's
resolution concerning the judicial practice of the court, adopted in 1931 and revised in 1936 which laid down the
internal procedure to be applied during the court's deliberations on each case [177]. In addition, whist helping to
resolve some serious international disputes, many of them consequences of the first world war, the decisions of the
permanent court of justice often clarified previously under areas of international law or contributed to its
development [187].
History and origin of ICJ
The outbreak of war in September 1939 inevitably had serious consequences for the permanent court of
international justice, which had already for some years been experiencing a period of diminished activity. After its
last public sitting on 4™ December 1939, the permanent court of international justice did not deal with any judicial
business and no further judicial elections were held. In 1940, the court removed to Geneva, a single judge
remaining at the Hague, together with a few registry officials of Dutch nationality [197. The upheavals of war led
to renewed thought about the future of the court and the creation of a new international legal order. In 1942, the

United States security of state and the foreign secretary of the United Kingdom declared themselves in favor of the

establishment or re-establishment of an international court after the war, and the inter- American juridical

committee recommended the extension of the permanent court of international justice's jurisdiction[207]. Early in

1943, the British Government took the initiative of inviting a number of experts to London to constitute an

informal inter-allied committee to examine the matter. This committee under the chairmanship of Sir William

Malkin (United Kingdom), held 19 meetings which were attended by jurists from 11 countries. In its report which

was published on 10 February, 1944, it recommended:

(@ That the state of any new international court created should be based on that of the permanent court of
international justice.

(b) That advisory jurisdiction should be retained in the case ofthe new court.

¢) That acceptance of the jurisdiction ofthe new court should not be compulsory.

(d) That the court should have no jurisdiction to deal with essentially political matters[217].

Meanwhile, on 380%™ October 1943, following a conference between china, the USSR, the United Kingdom and the

United States a joint declaration was issued recognizing the necessity "of establishing at the earliest practicable

date a general international organization based on the principle of the sovereign equality of all peace-loving states,

and open to membership by all such states large and small, for the maintenance of international peace and

security" [227.

This declaration led to exchanges between the four powers at Dumbarton Oaks, resulting in the publication on 9t

October 1944 of proposal for the establishment of a general international organization, to include on international

court of justice. The next step was the covering of a meeting in Washington in April 1945 of a committee of jurists

representing 44 states. This committee, under the chairmanship of G.H Hackworth (United States), was entrusted
with the preparation of a draft statute for the future international court of justice for submission to the San

Francisco conference which during the months of April to June 1945 was to draw up the United Nations Charter.

The draft statute prepared by the committee was based on the statute of the permanent court ofinternational justice

and was thus not a completely fresh text [237.

That conference decided against compulsory jurisdiction and in favor of the creation of an entirely new court which

would be a principal organ of the United Nations, on the same footing as the General Assembly, the security

council, the economic and social council, the trusteeship council and the secretariat and with its statute annexed to
and forming part of the charter [247]. The chief reasons that led the conference to decide to create a new court were
the following.

(@ As the court was to be the principal judicial organ of the United Nations, it was considered inappropriate for
this role to be filled by the permanent court of - international justice which was linked to the League of
Nations then on the verge of dissolution [257].

(b) The creation of a new court was more logical in light of the fact that several states that were parties to the statute
of the permanent court of international justice were not represented at the San Francisco justice conference and
conversely several states represented at the conference were not parties to the statute [257].

There was a feeling in some quarters that the permanent court of international justice formed part of an older order

in which European states had dominated the political and legal affairs of the international community and that the

creation of a new court would make judicial settlement more accessible to non-European states. This has in

fact happened as the membership of the United Nations has grown from 51 states in 1945 to 193 [26].

Participants at the San Francisco conference nevertheless emphasized that all continuity with the past should not be

broken; particularly since the statute of the permanent court of international justice had itself been drawn-up on the

basis of past experience and it was considered better to change something that in general had worked well [267.
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The charter therefore stated that the statute of the international court of justice was based upon that of the
permanent court of international justice, moreover, provisions were included in it to ensure that the permanent
court of international justice's jurisdiction was transferred as far as possible to the court ofjustice. The permanent
court of international justice met for the last time in October 1945, when it was decided to take all appropriate
measures to ensure the transfer of its achieves and effects to the new international court ofjustice, which like its
predecessor was to have its seat at the peace palace[277]. The judges of the permanent court of international justice
still formally in office all resigned on 81 January 1946 and the election of the first members of the international
court of justice took place on 5™ February 1946 at the first session of the United Nations General Assembly
and Security Council[257. In April 1946, the permanent court of international justice was formally dissolved and
the international court of justice, meeting for the first time, elected as its president judge Guerrero, the last
president of the permanent court of international justice and appointed the members of its registry (largely from
among former officials of the permanent court of international justice). On 18™ April 1946, the new court held its
inaugural public sitting which is the international court ofjustice.

Jurisdiction of the Court
The most important challenge facing the international court of justice borders on its jurisdiction. Jurisdiction is the
sine qua non for the exercise of power. It is the authority by which courts and judicial officers take cognizance of and
decide cases [17]. Where court or judicial officer lacks the requisite authority, any attempt to take cognizance of and
decide up an any case will be declared null and void. Indeed, just like a person a court cannot give what it does not
possess. Jurisdiction is simply the legal right by which judges exercise their authority [287. The question naturally
arises is from where then does a court derive this legal right? In other wards from which fountain of legal water
does the court derive its jurisdiction and source? The answer will depend inevitably on what kind of judicial body is
under consideration; from different judicial bodies derive their jurisdictional authorities from different sources. For
instance, in the national sphere all judicial bodies derive their jurisdictional authorizes form the constitution of the
country [297. Counter wise, in the international sphere the source of the jurisdictional authorizes differ according
to the judicial body and the parent organization. Unlike a unified national system governed by the same ground
norm the international sphere consists of a galaxy of international organizations charged with the pursuance of
distinctively separate sets of objectives and goals. Just as their objectives and goals difter, so do their compositions and
jurisdictional authorizes. Therefore, the court in the international sphere derive their jurisdictional authorizes form
the constitutive charter of their respective organizations, charged with a distinctive set of judicial goals and
objectives [307.
The international court of justice, in particular exercises both original jurisdictions, as well as a limited appellate
jurisdiction. The original jurisdiction of the court can be exercised under two main grounds (a) contentious
Jjurisdiction- and (b) advisory jurisdiction [817]. According to Zarbiyev [327, in the exercise of'its jurisdiction, only
the international court ofjustice is decisions in contentious cases are binding and only on the parties to each particular
case. Therefore, they can create res judicata with respect to the parties. He further asserts that despite this fact, the
authority of the court is such that both its judgments and advisory opinions effectively carry and authority as
indications of international law.

Contentious Jurisdiction
The contentions jurisdiction of the international courts of justice can only be involved where there exists a genuine
dispute of a legal nature such an international legal dispute can be defined as a disagreement on a question oflow or
fact, a conflict a dash of legal views or of interests. The jurisdictional basis can be found under article 34(1) of the
international court of justice statute which explains that only states- may be parties in cases before the court [337.
Another critical basis for the exercise of the court is jurisdiction in contentious cases is the consent of the parties.
It is noteworthy that "the form in which consent is expressed determines the manner in which a case may be
brought before the court. Article 36 of the statute of the international court of justice states the jurisdiction of the
court comprises all cases which the parties refer to it and all matters specially provided for in the charter of the
United Nations or in treaties and convention in force. It is critical to note that the consent of the parties may be
made unconditionally or on condition of reciprocity on the part of several or certain states or a certain time [34].
In essence, the consent of the parties may take a variety of forms ranging from unconditional consent to consent
based up on reciprocity or consent limited in time, whatever form the consent may take, it must still serve as a
prerequisite for the exercise of the court's jurisdiction. The consent of the state parties may explicit or implicit and is
derived from several areas.

L By special agreement
I1. In treaties or contentions
III. By compulsory jurisdiction 1v. via forum prorogatum
Iv. By the courts own determination ofits jurisdiction.
V. From interpretation ofajudgment

VI. From the revision ofajudgment.
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Special agreement
Adhere the parties conclude a special agreement to submit a legal dispute to the court, the agreement can be said to be
an express and unequivocal consent to the court's jurisdiction. Typically, the parties send such notification of
special agreement or written application to the court's registry, specifying the subject of the dispute s well as the
parties to the dispute[357].
Treaties or conventions
The state parties may also consent to the court is jurisdiction in bilateral or multi-lateral treaties by the inclusion of
jurisdictional clauses in such treaties. Adhere a legal dispute arises from such treaty or convention, a party can
unilaterally bring a written application instituting proceedings such application must state the parties, the subject
of the dispute as well as the treaty or convention provision up on which the issue arose.”2 Included under this
category are treaties and conventions which were meant to barefaced to a tribunal instituted under the league of
nations or the permanent court of international justice which were inherited by article 87 ofthe international court
of justice statute [35].
Compulsory jurisdictions
State parties may consent to the jurisdiction of the court by reorganizing as compulsory the jurisdiction of the court.
The local points for such compulsory jurisdiction can be seen in article 36, paragraph 2 of the international court of
Jjustice statute, which states as follows. The state parties of the present statute may at any time declare that they
recognize as compulsory ipso facto and without special agreement, in relation to any other, state accepting the
same obligation, the jurisdiction of the court in a legal dispute concerning. The interpretation of a treaty, b) any
question at international law, c, the existence of any fact which, if established, would constitute a breach of an
international obligation d) the nature ,0r extent of the reparation to be made for the breach of an international
obligation[27]. In other words, article 86(2) is an optional clause which state parties may choose to adhere to. If
both parties have previously recognized such compulsory jurisdiction, consent is present and the court has
jurisdiction over the matter.?
Forum porogatum
The rule of forum porogatum enables a state which had the not recognized the jurisdiction of the court when a
legal proceeding was filed against it to subsequently consent to the court's jurisdiction.[35]
Determination of its own jurisdiction
Under article 36 (6) of the state, the court id empowered to determine whether it has jurisdiction with respect to a
legal dispute. As discussed above in the event of a dispute over the court's jurisdiction, the international court of
Jjustice may resolve the issue its own accord[35].
Interpretation of a Judgment
Where there is a legal dispute with respect to the meaning or scope of a judgment, the court ¢ construe it up on
the request for interpretation such request may be made by an agreement of all the parties or any party[35].
Revision of a judgment
Any party may apply to the court prevision of the judgment of the courts such a rare application may be
entertained up on the discovery of some fact such a nature as to be a decisive factor[857. More over such a fact
must be unknown to the court and the party seeking revision when the judge was rendered.
CONCLUSION
In order for the ICJ to creditably meet the challenges of the 215t century, it must begin to address some of the issues
that have hindered its maximum performance since it began operation in 1946. Though most rules governing the ICJ
strive to create an unbiased and honorable entity, the courts' legitimacy and impartibility have been compromised
by issues surrounding (A) the election and re-election of its judges, (B) the UN security council's permanent
members roles in the ICJ, (C) the courts compulsory jurisdiction and (D) the nomination of the adhoc judges by
parties before the court. It is on this note that the article calls for the abolishment's of article 31 of the ICJ statute
so that the ICJ can begin to regain its full image of impartiality and fairness. The current provision of article 31,
which entitles a party before the court of the nominate an adhoc judge if none of the judges of the court is national
of the party, immensely tarnishes the impartialities image of the apex court. the court must command universally
accepted image of impartiality such that any party before it must have un edified confidence in the ability and
courage of the court to dispense states blind justice.
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